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No. 5280. j 

Rose C. Dorsey, Appellant, 
vs. 

| 

John C. Gotwals et al. I 


a Supreme Court of the District of Columbia. 

Equity. No. 51394. 

Rose C. Dorsey, Plaintiff, 

vs. I 


W. B. Ladue, Herbert B. Crosby, Luther H. Reichelder- 
fer, Ulysses S. Grant, the 3rd, and David Lynn, as the 
Zoning Commission of the District of Columbia, De¬ 
fendants. 


United States of America, 

District of Columbia , ss: 

i 

Be it remembered that in the Supreme Court of the 
District of Columbia, at the city of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Bill of Complaint for Mandatory Injunction. 

Filed May 10, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 51394. 

Rose C. Dorsey, Plaintiff, 
vs. 

AY. B. Ladue, Herbert B. Crosby, Luther II. Reichelder- 
fer, Ulysses S. Grant, the 3rd, and David Lynn, as the 
Zoning Commission of the District of Columbia, De¬ 
fendants. 


To the Supreme;Court of the District of Columbia: 

Plaintiff states as follows: 

1. That plaintiff, Rose C. Dorsey (nee Dowling), is a 
citizen of the United States and a resident of the City of 
Brooklyn, State of Xew York, and brings this suit in her 
own right. 

2. That the defendants, AY. B. Ladue, Herbert B. Crosby, 
Luther H. Reichelderfer, Ulysses S. Grant, the 3rd, and 
David Lynn, are all citizens of the United States, and at the 
present time residents of the District of Columbia, are all 
of full age, and are sued in their official capacity as con¬ 
stituting the Zoning Commission of the District of Colum¬ 
bia, created pursuant to the provisions of Section One of the 
Act of Congress, approved March 1, 1920, (Public No. 153, 
66th Congress) entitled “An act to regulate the height, 
area, and use of buildings in the District of Columbia and 
to create a zoning commission and for other purposes”. 

3. That plaintiff is the owner of premises 1307 and 1309 
M Street, X. AY., in the District of Columbia, known for 

taxation purposes as Lots SOI and S02 in Square 245, 
2 and described on the Land Records of the District of 
Columbia as follows: “Part of Original Lot One in 
Square 245, viz: Beginning for the same at a point on “M” 
Street, North 45 feet AYest from the Southeast corner of 
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said lot and square, tlience West along the line of North 
“M” Street, 18 feet thence North 90 feet; thence East 20 
feet, thence South 68 feet, thence West 2 feet thence South 
22 feet to the place of beginning; and also Part of Original 
Lot One in said Square 245, viz: Beginning for the same 
at a point on “M” Street, North 63 feet, West from the 
Southeast corner of said lot, thence West along the line of 
“M” Street, 18 feet 6 inches, thence North 90; feet, thence 
East 18 feet 6 inches, thence South 90 feet to beginning”. 
That plaintiff acquired a half interest in said property by 
inheritance upon the death of her mother in November, 
1920, the said property having been owned b|y plaintiff’s 
mol her and her family for a number of years prior thereto, 
and the remaining half interest from her brother, Marshall 
Dowling, by deed dated the 2nd day of February, 1926. 

4. That the aforesaid Act of Congress provides in part 
in Section 1 thereof as follows: 

i 

“That to protect the public health, securcj the public 
safety and to protect property in the District of Columbia 
there is hereby created a Zoning Commission, I which shall 
consist of the Commissioners of the District of Columbia, 
the officer in charge of public buildings and grounds of the 
District of Columbia, and the Superintendent of the United 
States Capitol Building and Grounds, which icommission 
shall have all the powers and perform all the duties here¬ 
inafter specified * 


* ? * 


and in Section 2 thereof as follows: 

“That within six months after the passage! of this act 
and after public notice and hearing as hereinafter pro¬ 
vided, the said commission shall divide the District of Co¬ 
lumbia into certain Districts, to be known respectively, as 
height, area, and use districts, and shall adopt regula¬ 
tions specifying the height and area of building^ thereafter 
to be erected or altered therein and the purposes for which 
buildings and premises therein may be used, f * *” 


o 

O 


t, . 


That on August 30th, 1920, the Zoning Com¬ 
mission promulgated certain regulations to carry 
into effect said Act of Congress, and which regulations have 
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been from time to time amended. A true copy of said regu¬ 
lations, as at present in force, is filed herewith, marked 
Plaintiff’s Exhibit No. 1, and is prayed to be read and 
taken as a part of this bill. 

6. That section II of said regulations divides the District 
of Columbia into certain use districts, known as follows: 

(a) Residential 

(b) First Commercial 

(c) Second Commercial 

(d) Industrial 

and provides, among other things, to wit, “Except as here¬ 
inafter provided, no building shall be erected or altered, 
nor shall any building or premises be used for any pur¬ 
pose other than is permitted in the use district in which 
such building or premises is located”. 

7. That Section III of said regulations governs the Resi¬ 
dential District and provides in substance that in this dis¬ 
trict all buildings and premises, except as otherwise pro¬ 
vided in said regulations, shall be erected for and used 
exclusively as (1) dwellings; (2) apartment houses or tene¬ 
ments; (3) hotels; (4) lodging or boarding houses; (5) 
churches; (6) private clubs and fraternity houses under 
certain conditions; (7) hospitals or sanitariums for human 
beings under certain conditions; (8) institutions of an edu¬ 
cational, philanthropic, or eleemosynary character; (9) 
transportation rights of way or passenger stations; (10) 
farms, truck gardens, nurseries, or greenhouses; (11) 
sand, gravel or clay pits; and (12) certain accessories of 
a residence. 

8. That section IV of said regulations governs the First 

Commercial District and provides in substance that 
4 in this district all buildings and premises, except as 

otherwise provided in said regulations, may be used 
for any use permitted in the Residential District or for 
any other use except the following: (1) automobile repair 
shop; (2) bakery employing more than five persons; (3) 
blacksmith or horseshoeing establishment; (4) bottling 
works; (5) bowling alley; (6) carting, express, or hauling 
yard, storage or fuel yard; (7) contractor’s plant or stor¬ 
age thereof; (8) cooperage; (9) laundry employing more 
or public stable; (12) stone yard; (13) storage or baling 
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than five persons; (10) lumber yard; (11) public garage 
or public stable; (12) stone yard; (13) storage or baling 
of scrap, paper, rags or junk; (14) uses excluded from the 
Second Commercial District; (15) any kind; of manufac¬ 
ture, other than manufacture clearly incidental to a retail 
business conducted on the premises; (16) gasoline or oil 
filling station; (17) undertaking establishment or funeral 
parlor; (18) warehouses, not including household storage. 
But permitting certain of the accepted usesj including a 
gasoline or oil filling station, if and when a permit is issued 
there are on file with the Commissioners of the District of 
Columbia the written consents of the owners of 75 per cent 
of the property within 200 feet of the proposed establish¬ 
ment, and upon other conditions not material here. 

9. That on, to wit, the 30th day of August, 1920, pur¬ 
suant to said Act of Congress and said Regulations, the 
Zoning Commission zoned the aforementioned property of 
the plaintiff for use purposes as “Residential”. And, as 
a consequence thereof, and so long as said regulations and 
said zoning is in force and enforced, said real estate cannot 
be used for business purposes. Plaintiff attaches hereto, 
and prays to be read and taken as part hereof, a map, 
marked Plaintiff’s Exhibit No. 2, showing heir said prop¬ 
erty and the property in the immediate vicinity, and the 

respective zoning of the different lots as now in 
5 force and effect. 

10. That plaintiff filed with the Zoning Commis- 
sion on April 9th, 1928, a petition for the re-zoning of said 
property from Residential to First Commercial; that said 
petition was in proper form, and due notice of the filing 
thereof in accordance with said Act and regulations was 
given, and a public hearing had; that no property owner, 
or any other person whatsoever, appeared toj protest the 
requested change in zoning; that the said Zoning Commis¬ 
sion disapproved the petition on May 10th,i 1928; that 
thereafter a similar petition was filed on Juhe 6th, 1928, 
but the Zoning Commission declined to list the same for 
hearing on the ground that it had passed a resolution that 
after one public hearing for a change in zoning, no further 
hearing could be had within one year; that oh July 20th, 
1928, the said Zoning Commission was advised bv letter, 
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written on behalf of plaintiff, that there had been a change 
in the use status of the lot adjoining plaintiff’s property 
on the East, this, property being known for taxation pur¬ 
poses (and so shown on the map hereto attached as Plain¬ 
tiff’s Exhibit Xo. 2) as Lot 800 in Square 245, and which 
was then, as now, zoned First Commercial, in that the 
Lord Baltimore Filling Stations, Inc., had been granted a 
permit to erect a gasoline and oil filling station thereon, 
and was requested to re-open the petition for re-zoning 


filed by plaintiff on June Gth, 1028, but it 


again declined 


to do so under date of October 25th, 1928. 


11. Plaintiff further avers that in the late summer of 


1928, The American Oil Company, the parent corporation 
controlling the Lord Baltimore Filling Stations, Inc., 
through the manager of its real estate department, one 
Charles M. Lake, opened negotiations with plaintiff 
G for the leasing of her said property; that in Novem¬ 
ber or December, 1928, the said Lake came to an 
agreement with plaintiff, all subject to her said property 
being zoned First Commercial, and submitted for execu¬ 
tion a written lease with said company for a term of five 
years at a monthly rental of $75. and with privilege of re¬ 
newal on the part of the company for an additional term 
of five years at a monthly rental of $100., and with options 
therein giving the, said company the right at anytime dur¬ 
ing the first term of five years to purchase said property 
for $15,000. and at any time during the second term of five 
years for $20,000.; that plaintiff executed said lease 
agreement in duplicate before a notary public and turned 
both copies thereof over to the said Lake, who advised 
plaintiff that his company would execute the same as soon 
as the change in zoning was effected, provided, however, 
that prompt action was taken on the part of plaintiff; that 
plaintiff, through her agents, brought the matter to the 
attention of the executive secretarv of the Zoning Com- 
mission and he advised that no consideration would be 


given any petition filed by plaintiff until the lapse of one 
year from the date of the public hearing hereinbefore re¬ 
ferred to; that irrespective of this advice, plaintiff, 
through her agent, under date of December 21st, 1928, filed 
a further formal petition in proper form for the re-zoning 
of her said property from Residential to First Comrner- 
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cial, and that the Zoning Commission refused under date 
of December 26th, 1928, to list the petition for public hear¬ 
ing as required by said Act of Congress; and that as a 
consequence thereof the American Oil Company withdrew 
its offer and plaintiff was deprived of the opportunity to 
lease her property to good advantage, and upon such terms 
as would produce a fair and reasonable return on the 
assessed value thereof. 

7 12. Plaintiff avers that shortly aftef the negotia¬ 
tions with the American Oil Company terminated, as 

aforesaid, this company, or its subsidiary, the Lord Balti¬ 
more Filling Stations, Inc., erected a large gajsoline and oil 
tilling station on said Lot 800 in Square 245, j and immedi¬ 
ately adjoining her said property on the East as hereinbe¬ 
fore set forth; that ingress and egress to thejtanks of said 
tilling station is had bv drivewavs from 13t|h Street and 
also from M Street; that a great manv automobiles and 
trucks use this station during the dav and!until late at 
night: that the running engines "of said automobiles and 
trucks make a great deal of noise and exhaust' gasoline and 
oil fumes in great quantity into the atmosphere; that what¬ 
ever residential character plaintiff’s property had prior to 
the erection of said tilling station has been lost by the close 
proximity of the same, and the conditions resulting there¬ 
from; and that plaintiff attaches hereto two j photographs 
of the Northwest Corner of 13th and M Streets N. W., Dis¬ 
trict of Columbia, showing the said filling station, her prop¬ 
erty and adjoining property on both 13th and M Streets, 
and which are marked Plaintiff’s Exhibits Noj 3 and No. 4, 
and are prayed to be taken and read as a part of this bill. 

13. Plaintiff further avers that on June 3rd, 1929, she 
filed a further petition with the said Zoning! Commission 
for the re-zoning of her said property from Besidential to 
First Commercial, and attached to this petition a copy of 
a resolution passed by the Mid City Citizens; Association, 
a civic organization organized for the protection of rights 
and property of citizens of the District of Columbia resid¬ 
ing in 1 lie mid-city section, endorsing the requested change 
in zoning, and also a petition to like effect signed by owners 
of 59 lots in the same or adjoining squares as plain- 

8 tiff's property, to wit, Squares 245, 246,j281 and 282, 
including the owners of the following properties in 

the immediate street block as plaintiff’s property, namely; 
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Lot 800 iii Square 245, being X. W. corner of 13th & M Sts. 
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Part Lot 800 Square 246 “ Rear 1313 Mass. Ave. 
Part Lot 800 and Lot 801 

Square 246 “ “ 1315 “ “ 

Lot 803 in Square 246 “ Premises 1318 M St. 


that said petition was in proper form, and due notice of the 
filing in accordance with said Act and Regulations was 
given, and a public hearing had; that no property owner, or 
any other person whatsoever, appeared at said public hear¬ 
ing to contest or oppose the granting of plaintiff's petition, 
nor was there anv written protest tiled bv anyone; that A. 
J. Driscoll, President of said Mid City Citizens Associa¬ 
tion, appeared at said public hearing and on behalf of his 
organization orally endorsed the requested change in zon¬ 
ing; and that irrespective of these conditions, and the con¬ 
ditions surrounding plaintiff's property, the said Zoning 
Commission disapproved the petition under date of Sep¬ 
tember 3rd, 1929. 

14. Plaintiff further avers that her said property is im¬ 
proved by two frame houses, built more than fifty years 
ago, and inhabited when rented by colored persons; that the 
neighborhood in the vicinity of plaintiff’s property is other¬ 
wise strictly white and improved by a much better grade 
and class of buildings; that for the last fifteen months she 
has only been able to rent one of said houses, to wit, premi¬ 
ses 1309 M Street; that she receives a monthly rental of 
$27., or an annual rental of $324., therefrom; that plaintiff’s 
property for purposes of taxation for the fiscal year end¬ 
ing June 30th, 1930, is assessed by the District of 
9 Columbia as follows: 

Lot 801 Square 245. (Premises 1307 M Street). 

1736 sq. ft. of land at $3.20. $5,619. 

Improvements . 300. 

Lot 802 Square 245. (Premises 1309 M Street). 

1665 sq. ft. of land at $3.20 . 5,328. 

Improvements . 500. 


Total assessment 


$11,747. 
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that the annual taxes thereon, based on this assessment and 
at the present rate, amount to approximately $199.70; that 
the annual rental therefrom for the last fifteen months has 
not been sufficient to pay the taxes and make necessary re¬ 
pairs due to the age of the improvements; that plaintiff has 
received notice from the Office of the Assessor of the Dis- 

i 

trict of Columbia that a special assessment will shortly be 
levied against the said property for street improvements; 
and that because of the conditions above set; forth she is 
not receiving, and has not for fifteen months past received, 
any net income whatsoever from said property. 

15. Plaintiff further avers that she has made every pos¬ 
sible effort to lease her said property to better advantage, 
likewise lo sell the same, that “For Sale” signs have been 
on said property for two years or more and' she has re¬ 
ceived directly or indirectly a number of inquiries from 
prospective purchasers, but who, when informed that the 
property is zoned Residential, are no further interested; 
that the said property cannot be improved for any of the 
uses permitted under a Residential zoning so ais to produce 
a fair and adequate return on the investment; that the 
said property due to the size of the lots is noti suitable for 
any of the uses permitted under a Residential zoning 
10 other than for private residences or boarding houses; 

that the proximity of the aforementioned gasoline 
and oil filling station renders the property undesirable for 
such uses; that moreover there is no demand for her prop¬ 
erty, or other properties in the immediate neighborhood, 
for the erection of new residences or boarding houses; that 
both 13th and 14th Streets, X. W., running North from 
Pennsylvania Avenue and extending beyondj plaintiff’s' 
property, are main business thoroughfares with the prop¬ 
erties located thereon zoned First Commercial with some 
few exceptions, and that this condition and the further fact 
that business is fast moving northward from the center of 
the business district, to wit F Street, destroys the demand 
for the purchase of property for the erection of additional, 
residences and boarding houses on the Eastj and West 
Cross Streets. Plaintiff is advised by reliable! real estate 
men, and, therefore, avers upon information land belief, 
that her said property can be readily sold for around $13,- 
500., or leased to produce a fair, adequate and reasonable 


i 
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return on such a valuation, for use as small stores if the 
zoning thereof can be changed to First Commercial. 

16. Plaintiff further avers that the several actions on the 
part of the said Zoning Commission in refusing to grant 
her several petitions for the re-zoning of said property were 
and are arbitrary and unreasonable, and amount in effect to 
a deprivation of the rights of the plaintiff in her property, 
and deprives her of her property without just compensa¬ 
tion, in violation of the 5th Amendment of the Constitution 
of the United States, in view of the conditions and facts 
hereinbefore set forth; and that the zoning of said property 
for use purposes ps Residential does not promote or tend 
to promote the health, safety, convenience, comfort or wel¬ 
fare of the inhabitants of the District of Columbia, 

11 or the owners of property in said District, or any of 
them. On the contrary, plaintiff avers that the zon¬ 
ing of said property for use purposes as First Commercial 
would in no way injure adjoining property owners, nor ad¬ 
versely affect the health, safety, convenience, comfort, or 
welfare of the inhabitants of the District of Columbia, but 
would benefit them. 

Plaintiff further says she is without any adequate remedy 
at law. 

Wherefore, the premises considered, plaintiff prays as 
follows: 

1. That the writ of subpoena issue directed to the defend¬ 
ants and commanding them, and each of them to appear 
and make answer hereto. 

2. That the zoning of plaintiff's said property for use 
purposes as Residential be declared null and void. 

3. That a mandatory injunction be granted directing and 
commanding the defendants, as composing the Zoning Com¬ 
mission of the District of Columbia, to re-zone plaintiff's 
said property for use purposes as First Commercial. 

4. And for such other and further relief as the nature of 
the case may require and to the court may seem just and 
proper. 

ROSE C. DORSEY, 

Plaintiff. 

THOS. MORTON GITTINGS, 

Attorney for Plaintiff, 



11 


HOSE C. DORSEY VS. JOHN C. GOTWALS Ej AL. 

s 
i 

District of Columbia, ss : 

I, Rose C. Dorsey, being first dnlv sworn] depose and 
say that I have read the foregoing bill of complaint by me 
subscribed and know the contents thereof; that the 

12-15 facts therein stated as true are true; and those 

1 

stated upon information and belief, I believe to be 

true. 

ROSE C. iDORSEY. 

i 

i 

i 

Subscribed and sworn to before me this 26th day of April, 
1930. 

[seal.] EVERETT H. PARSLEY, 

Notary Pilblic, D. C. 

Plaintiff's Exhibit No. 1. j 

i 

! 

16-18 Zoning Commission of the District of Columbia. 

Washington, August 30, 1920. j 

Zoning Regulations. 

Revised to August 1, 1928. j 

(The date of each revision follows the text.) 

Whereas the act of Congress approved March 1, 1920, 
entitled “An act to regulate the height, area] and use of 
buildings in the District of Columbia and to create a zon¬ 
ing commission and for other purposes’’ (Public, No. 153, 
66th Cong.), provides that within six months ajfter passage 
of said act and after public notice and hearing the Zoning 
Commission shall divide the District of Columbia into cer¬ 
tain districts to be known, respectively, as height, area, 
and use districts, and shall adopt regulations specifying 
the height and area of building thereafter to be erected 
or altered therein, and the purposes for which buildings 
and premises therein may or may not be usecj: 

Now, therefore, the said Zoning Commission after pub¬ 
lic notice and hearing as prescribed by law has; established, 
and by these regulations and map accompanying them, 
does hereby establish, said height, area, and use districts 
and it does hereby adopt the following regulations, under 
the authority of said law and subject to the penalties pre¬ 
scribed in said law for the violation of any of isaid regula¬ 
tions. 
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The height, area, and use districts prescribed in said 
regulations are shown on the accompanying set of maps 
of the District of Columbia, and the precise boundaries of 
the District are shown in the 44 official height, area, and use 
atlases” on file in the office of the Engineer Commissioner 
of the District of Columbia. These maps and atlases are 
hereby made parts of said regulations. 

These regulations shall become effective on and after 
August 30, 1920, and shall remain in force until modified 
or amended by subsequent regulations adopted by said 
Zoning Commission after public notice and hearing as pre¬ 
scribed bv law. 

* 

Except as specifically superseded by these regulations, 
the building regulations shall remain in full force and 
effect. 


* * # # 




19 Section II.—Use Districts. 

In order to regulate the location of commerce, business, 
trades, and industries and the location of all building de¬ 
signed or occupied for specified uses, the District of Colum¬ 
bia is hereby divided into use districts, of which there shall 
be four, known as— 

(a) Residential. 

(b) First commercial. 

(c) Second commercial. 

(d) Industrial. 

These districts are shown upon the map attached hereto, 
designated as the 44 use map.” 

Except as hereinafter provided, no building shall be 
erected or altered, nor shall any building or premises be 
used for any purpose other than is permitted in the use 
district in which such building or premises is located. 

Section III.—Residential District. 

In the residential district all buildings and premises, ex¬ 
cept as otherwise provided in these regulations, shall be 
erected for and used exclusively as— 

1. Dwellings. 

2. Apartment houses or tenements. 

3. Hotels. 

4. Lodging or boarding houses. 
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5. Churches. 

6. Private clubs and fraternity houses, provided when 
permit is issued there are on file with the Commissioners 
of the District of Columbia the written consent of the 
owners of 75 per cent of the property within 200 feet of 

tlie proposed establishments in the “A ’], “A” semi- 
20 restricted, “B” and “B” restricted aijea districts. 

(As amended March 21, 1924.) j 

7. Hospitals or sanitariums for human beings, provided 

when permit is issued there are on file with the Commis¬ 
sioners of the District of Columbia the written consents of 
the owners of 75 per cent of the property within 200 feet 
of the proposed establishments. (As amended February 
28, 1922, and February 21, 1924.) j 

8. Institutions of an educational, philanthropic, or elee- 

mosvnarv character. i 

• * 

Educational institutions must be— 

(a) One whose space and equipment may not be readily 
convertible to business use: (h) one whose operation would 
be impaired by location on a business street; (c) one that 
has no articles of commerce for sale; (fl) one! that is not 
likely to become objectionable in a residentialj district be¬ 
cause of noise, traffic, and number of students; (r) when 
located in residential “C” area special consideration will 
be given. 

9. Transportation rights of way or passenger stations. 

10. Farms, truck gardens, nurseries, or greenhouses. 

11. Sand, gravel, or clay pits. j 

12. The following usual accessories of a residence, lo¬ 

cated on the same lot with that residence and not involving 
the conduct of a business, shall be allowed: j 

(a) The office of a physician, dentist, or other person 
residing on the premises and including home occupations, 
engaged in by the occupants of a dwelling, not involving 
the conduct of a business on the premises, provided that 
no window display nor any sign other than a name plate 
not exceeding 1 square foot in area and bearing only the 
name and occupation of the occupant shall be 'allowed as 
appertaining to use as offices or for home occupation as 
permitted under this section. 

(b) A private stable not less than 50 feet back from the 
front building line of such lot and opening upon a public 
alley. 


i 

i 
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( c ) A private garage located n >t less than 50 feet back 
from the front building line of such lot, or, in the case of 
a dwelling only, in a fireproof compartment within, ad¬ 
joining, or forming an addition to such dwelling, or both, 
provided that the total private garage storage facilities 
on any one lot shall not exceed 800 square feet in area. 
(As amended May 7, 1928.) 

Provided that in the residential district a public garage 
vrhere no repair facilities are maintained may be estab¬ 
lished, erected, or enlarged if, when permit is issued, there 
are on file with the Commissioners of the District of Co¬ 
lumbia the written consents of the owners of 75 per cent 
of (a) the property within the square where it is proposed 
to establish, erect, or enlarge such garage, and (b) of all 
other property within 200 feet of the proposed establish¬ 
ment; provided, however, that no part of said garage, ex¬ 
cept a basement garage, shall he within 75 feet of any street 
building line. In computing the area of consents required 
under this regulation, so much of the property as is used 
as public garages or stables shall be counted as consenting. 
The Commissioners of the District of Columbia mav denv 
approval of an application for permit to erect such public 
garage in the residential district if after due public hear¬ 
ing held either on petition of residents or of prop- 
21 erty owners within the area of consents or on the 
initiative of the commission itself, the Zoning Com¬ 
mission finds that the location of a proposed garage, of its 
entrances, or of its exits is such as mav cause dangerous 
or otherwise objectionable traffic conditions. (As amended 
November 15, 1922.) 

The Commissioners of the District of Columbia mav 
issue permits for a period of not more than one year for 
the erection in the residential district of buildings for 
commerce or industry, where such buildings are incidental 
to the residential development: and may issue permits for 
temporary use of premises by fairs, circuses, or carnivals 
upon compliance with the Police Regulations of the Dis¬ 
trict of Columbia. 

The said commissioners may also issue permits for the 
erection or alteration of buildings in the residential dis¬ 
trict for the housing of switching equipment and regula¬ 
tors, and for the installation of stationarv transformers, 
for the purpose of supplying electrical service to residen- 
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tial property, when in the judgment of the Phblic Utilities 
Commission it be necessary to the public convenience and 
welfare. (November 21, 1*922.) j 

In a square in a residential or first commercial district 
where a lot or lots face or abut an alley bujt at no point 
face or abut a street, and are so recorded on the records of 
the surveyor, District of Columbia, January 1, 1928, the 
Zoning Commission may permit such lot or lots to be used 
for a specific first commercial or a specific second commer¬ 
cial use if located in a residential district, apd for a spe¬ 
cific second commercial use if located in a firsjt commercial 
district, provided when permit is issued there are on file 
with the Commissioners of the District of Columbia the 
written consents of the owners of 75 per cent of (a) the 
property within the square and (b) all other property 
within 200 feet of the lot or lots. (May 7, 1928.) 

i 

Section IV.—First Commercial District. 

In the first commercial district all buildings and premi¬ 
ses, except as otherwise provided in these regulations, may 
be used for any use permitted in the residential district or 
for any other use except the following: j 

1. Automobile repair shop. i 

2. Bakery employing more than five persons (see pro¬ 
viso below). | 

3. Blacksmith or horseshoeing establishments 

4. Bottling works. 

I 

5. Bowling alley (see proviso below). (May 7, 1928.) 

6. Carting, express, or hauling yard, storage or fuel 

yard (see proviso below). (May 24, 1926.) \ 

7. Contractor’s plant or storage thereof. j 

8. Cooperage. 

9. Laundry employing more than five persons (see pro¬ 
viso below). 

10. Lumber vard. 

• i 

11. Public garage or public stable (see proviso below). 

12. Stone vard. 

* >i 

13. Storage or baling of scrap, paper, rags, Or junk. 

14. Uses excluded from the second commercial dis¬ 
trict. | 

22 15. Anv kind of manufacture other than manufac- 

• . 

ture clearly incidental to a retail business conducted 
on the premises. 


i 

i 
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16. Gasoline or oil filling station (see proviso below). 
(February 9, 1923.) 

17. Undertaking establishment or funeral parlor (see 
proviso below). (January 21, 1926.) 

18. Warehouses, not including household storage. (Mav 
7, 1928.) 

Provided, printing shops and the publishing of news¬ 
papers may be permitted in the first commercial district. 

Provided, a bakery or laundry employing more than five 
persons, a bowling alley, a fuel yard, a gasoline or oil fill¬ 
ing station, a milk distributing station, an undertaking 
establishment or funeral parlor, a public garage in which 
the repair facilities are incidental to its primary use for 
storage, or a service station adjoining an establishment 
for the sale of new automobiles and operated in connec¬ 
tion therewith mav be established or erected in the first 
commercial district if when permit is issued there are on 
file with the Commissioners of the District of Columbia 


the written consents of the owners of 75 per cent of the 
property within 200 feet of the proposed establishment; 
provided, further, that if such establishment fronts on a 
public alley and no part of it is located in a building any 
portion of which lies less than 50 feet back from any build¬ 
ing line, consents of the owner of two thirds of the prop¬ 
erty within 90 feet of the proposed establishment shall be 
required. (As amended February 19, 1922: February 9, 
1923; January 21,1926; May 24. 1926: May 7, 1928.) 

In cases where the establishment of anv business under 


the building regulations requires the consent of property 
owners within a certain specified area and within this area 
there is included public property, the applicant for the 
establishment of such business shall be required to obtain 
the written consents of the owners of at least 75 per cent 
of the area owned by private parties, and, in case these 


consents do not constitute 75 per cent of the whole of the 
area of consents required, the inspector of buildings is 
instructed to forward the application to the Board of Com¬ 
missioners, which, after ascertaining the views of any other 
departments having jurisdiction over the public proper-v, 
will consider on the merits of the case whether or not con¬ 


sent will be given for public propertv. (As amended May 
7, 1928.) 
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Private garages housing not more than four cars and 
not more than S00 square feet in area may be erected in 
first commercial district without consents if located 50 
feet back of front building line and if entrance thereto be 
from a public alley; provided, however, that if a garage 
is appurtenant to a dwelling the regulations relative to 
residential district under Section III shall applv. (August 
24,1926.) | 

In computing the area of consents required under this 
regulation, so much of the area of all property shall be 
counted as consenting which is already used fpr a purpose 
which by the terms of this section requires as a condition 
precedent to a permit for such use the written consents 
of the owners of 75 per cent of the property within 200 feet 
of the property or of two-thirds of the property 
23-42 within 90 feet, as the case may be, of the property 
to be so used. (As amended December; 22, 1926.) 
The Commissioners of the District of Columbia may per¬ 
mit car barns, electric substations, and other public utility 
uses, not including steam-power plants, to j be erected, 
established, or extended in the first commercial district 
when, in the judgment of the Public Utilities Commission, 
necessary to the public convenience and welfare. (As 
amended June 15, 1922.) 


* 


(Here follow map, marked page 43, and photograph, 

marked page 44.) 


45 Motion of Defendants Grant and Lynn to Dismiss 

Bill. 


Filed May 28, 1930. 


Come now the defendants Ulysses S. Grant, the 3rd, and 
David Lynn, as members of the Zoning Commission of the 
District of Columbia, and through their attorney, Leo A. 
Hover, United States Attorney in and for the District of 
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Columbia, move the Court to dismiss the hill of complaint 
tiled herein, and for grounds for said motion state: 

1. That the said bill states no facts which, if true, give 
jurisdiction to a, court of equity to grant the relief prayed. 

2. The said bill of complaint seeks to invoke jurisdiction 
of a court of equity for the purpose of substituting the 
opinion of the presiding Justice for that of the duly con¬ 
stituted Zoning Commission as to a discretionary matter 
conferred upon it by Congress. 

3. That equity will not interfere with the exercise of 
discretion on the part of an administrative body unless 
said act is palpably arbitrary. 

4. That a judicial body is without authority to determine 
what shall be the boundary of a particular use district. 

5. That individual hardship is immaterial. 

6. Police power is legislative and its policy is not to be 

determined bv the courts. 

% 

7. And for other reasons apparent on the record. 

LEO A. ROVER, 

United States Attorney. 
JOHN W. FIIIELLY, 

Assistant United States Attorney , 

Attorneys for Defendants. 

4G Motion of Defendants Ladue, Crosby , and Reiehel- 

derfer to Dismiss Bill. 


Filed Mav 29, 1930. 


# 




Come now the defendants 'William B. Ladue, Herbert B. 

Crosbv and Luther H. Reichelderfer, as members of the 
♦ * 

Zoning Commission of the District of Columbia, and move 
the Court to dismiss the lull of complaint liled herein and 
for grounds for said motion state: 

1. That the said bill states no facts which, if true, give 
jurisdiction to a court of equity to grant the relief prayed. 

2. That said bill of complaint seeks to invoke jurisdic¬ 
tion of a court of equity for the purpose of substituting 
the opinion of the presiding Justice for that of the duly 
constituted Zoning Commission as to a discretionary mat- 
ter conferred upon it by Congress. 


i 
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That equity will not interfere with the | exercise of 
discretion on the part of an administrative body unless 
said act is palpably arbitrary. 

4. That a judicial body is without authority to determine 
what shall be the boundary of a particular use (district. 

5. That individual hardship is immaterial. 

6. Police power is legislative and its policy 
determined bv the courts. 

WILLIAM W. BRIDE, 

VERNON E. WEST, I 
THOMAS F. CAMERON, 

Attorneys for Defendants . 


is not to be 


To Thomas Morton Gittings, Esquire, 

482 Louisiana Avenue N. W.: 

I 

Take notice that the foregoing motion will be called to 
1 lie attention of one of the Justices holding an Equity Court 
on Friday, June 13, 1930, at ten o’clock, A. M., or 
47 as soon thereafter as counsel mav be heard. 

WILLIAM W. BRIDE. 

VERNON E. WEST. 

THOMAS F. CAMERON. 

Decree Dismissing Bill. 

\ 

! 

Filed June 24, 1930. 

* * m * m # # 

This cause coming on to be heard upon the| motions of 
the defendants herein to dismiss the bill of complaint for 
mandatory injunction, and having been argued and con¬ 
sidered, it is by the court this 24th day of Jupe, 1930, 

Ordered, adjudged and decreed that the said bill of com¬ 
plaint be, and the same is herebv dismissed. 

JENNINGS BAILEY, 

| Justice. 

To the entry of the foregoing decree the plaintiff in open 
court hereby notes an appeal to the Court of Appeals, and 
the maximum penalty of her undertaking for costs on said 
appeal is hereby fixed in the sum of One Hundred Dollars 


i 
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($100.) or a cash deposit of Fifty Dollars ($00.) in lieu 
thereof. 

JEXXIXCS BAILEY, 

Justice. 

Xo objection as to form. 

JOHN W. FIHELLY, 

Asst. U. S. Attorney. 

Mem or and inn. 

July 3, 1930.—Undertaking ($100) approved and filed. 
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Assignment of Errors. 
Filed Julv 14, 1930. 


The Court erred: 

3. Motion of defendants, Grant and Lynn, to dismiss bill 
the bill of complaint. 

2. In not overruling the motions of the defendants to 
dismiss the bill of complaint. 

3. In not holding that the bill of complaint states a good 
cause of action against the defendants. 

4. In not holding that the bill of complaint presents such 

a clear case of arbitrary and unreasonable exercise of dis- 

* 

cretion on the part of the defendants depriving the plain¬ 
tiff of property rights in violation of the 5th Amendment 
to the Constitution of the United States as to justify the 
granting of the relief prayed for. 

5. In holding that the bill of complaint does not present 

a clear case of arbitrarv and unreasonable exercise of dis- 

* 

cretion bv the defendants. 

6. In respect of other matters appearing on the face of 
the record. 

THOS. MOBTOX GITTIXGS, 

Attorney for Plaintiff. 

Service of a copy of the foregoing assignment of errors 
accepted this 14th dav of Julv, 1930. 

THOMAS F. CAMEBOX, 
Assistant Corporation Counsel, D. C. 
LEO A. BOVEB, 

U. S. Attorney. 
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Designation of Record. 


Filed July 14, 1930. 


The Clerk will please include in the record to be pre¬ 
pared for the Court of Appeals the following: 

1. Bill of complaint and plaintiff’s exhibits No. 1, No. 2, 
and No. 3. 

2. Motion of defendants, Ladue, Crosby and Reichel- 
derfer to dismiss bill of complaint. 

3. Motion of defendants, Grant and Lynn, to dismiss bill 

of complaint. j 

4. Decree dismissing bill of complaint including notation 
of appeal in open court and order fixing undertaking for 
costs. 

i 

f). L T ndertaking. 

6. Assignment of errors. 

7. This designation. 

THOS. MORTON GITTINGS, 

Attorneg for Plaintiff. 


Service of a copy of the foregoing designation of record 
accepted this 14th dav of Julv, 1930. j 

THOMAS F. CAMERON, 
Assistant Corporation Counsel, D. C. 
LEO A. ROVER, j 
U. S. Attorneg. 

50 Supreme Court of the District of Columbia. 

j 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 49, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 51394 in Equity, wherein 
Rose C. Dorsey is Plaintiff and W. B. Ladue, etjal., as the 
Zoning Commission of the District of Columbia, are De- 
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fendants, as the same remains up< n the files and of record 
in said court. 

In testimony whereof, I hereunto subscribe mv name 
and affix the seal of said court, at the city of Washington, 
in said District, this 22nd day of August, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFFIN, 

Assistant Clerk. 

51 In the Court of Appeals of the District of Columbia. 

April Term, 1930. 

No. 5280. 

Rose C. Dorsey, Appellant, 


W. D. Ladue, Herbert B. Crosby. Luther 11. Reicheeder- 

fer, Ulvsses S. Grant, the 3rd, and David Lvnn, as the 

Zoning Commission of the District of Columbia, Ap¬ 
pellees. 

Appellant f s Designation for Printing Record. 

Now conies the appellant in the above entitled cause, by 
Thos. Morton Gittings, her attorney, and directs the clerk 
to print the record in said cause as filed, except the follow¬ 
ing parts thereof, which the clerk is directed to omit, 
namelv: 

«r 

1. Omit pages 13, 14,15,17 and 18. 

2. Omit last six lines and title ‘‘Section 1,—Definitions,’' 
page 16. 

3. Omit first 22 lines page 19. 

4. Omit all of page 23 with exception of first eight lines. 

5. Omit pages 24 to 42 inclusive. 

Counsel certifies that the matter designated for omission 
is immaterial to the determination of the questions in¬ 
volved and that the printing thereof would be a needless 
expense. 

ROSE C. DORSEY, 

Appellant, 

By, THOS. MORTON GITTINGS, 

Her Atty. 
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Service of a copy of the foregoing accepted this 27th 
dav of August, 1930. 

F. H. STEPHENS, | 

Asst. Corporation Counsel, D. C .j, 

Affo me y fo r A p pel lees, 

La-due, Crosby, and Reiclielderfer . 


LEO A. ROVER, 

United States Attorney, 

Attorney for Appellees, Grant and Lynn . 

\ 

[Endorsed:] No. 5280. Rose C. Dorsey, Appellant, vs. 
W. D. Ladue et al., Appellees. Appellant’s ^Designation 
for Printing Record. Court of Appeals, District of Co¬ 
lumbia. Filed Aug. 27, 1930. Henry W. Hodges, Clerk. 
Thos. Morton Gittings, Attorney at Law, 482 Louisiana 
Avenue X. W., Washington, D. C. 


Endorsed on cover: District of Columbia Supreme Court. 


No. 5280. Rose C. Dorsey, appellant, vs. John 
et al. Court of Appeals, District of Columbia. 
25, 1930. Henry W. Hodges, Clerk. 


C. Gotwals 
Filed Aug. 


(6220) 
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in fljup (ttourt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 


April Term. 


No. 5280. 


HOSE C. DORSEY, APPELLANT, 


JOHN C. GOTWALS, HERBERT B. CROSBY, 
LUTHER H. REICHELDFER, ULYSSESS S. 
GRANT, 3RD, AND DAVID LYNN, AS THE 
ZONING COMMISSION OF THE DISTRICT 
OF COLUMBIA, APPELLEES. j 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. i 


BRIEF ON BEHALF OF APPELLANT. 


This is an appeal from a decree dismissing a! bill 
in Equity filed by the appellant, plaintiff below, against 
the appellees, defendants below, in their official capacity 
as the Zoning Commission of the District of Columbia, 
for a mandatory injunction to compel the commission 
to re-zone certain real estate owned by appellant from 
a residential use zoning to a first commercial use zoning. 
The decree of the lower court being granted upon 
motions to dismiss tlie bill filed by the appellees. ! 


501 - 11—1 


I 




o 


STATEMENT OF THE CASE. 


The facts alleged in the bill are substantially as follows: 

Appellant is the owner, one-half interest by inheritance 
and the other half interest by purchase, of two frame 
houses, built more than fifty years ago. inhabited 
when rented by colored persons, known as premises 
1307 and 1309 M Street X. \Y., District of Columbia, 
and for taxation purposcsasLotsSOl and X02in Square245, 
hereinafter referred to as the locus. (Rec., pp. 2 and 3). 


Appellees constitute the zoning commission of the 
District of Columbia, created by an Act of Congress, 
known as the “Zoning Act of March 1, 1920,** 41 Stat. 
500. (Rec., ]). 3.) 

By yirtue of said act and the regulations promulgated 
by said commission, all real property in the District 
of Columbia is zoned into height, area and use dis¬ 
tricts. The use districts, which this appeal only con¬ 
cerns, are prescribed by said regulations as follows: 
(a) residential; (b) commercial: (c) second commercial; 
and (d) industrial. (Rec., pp. 3 and 4.) •_ 

The locus was originally, and is now, zoned in a 
residential use district. And can not be used, unless 
re-zoned, except for the uses therein permitted, which 
uses mainly are dwellings, apartments, hotels, boarding 
houses, churches, and under certain conditions clubs, 
hospitals and charitable institutions. (Rec., p. 5.) 

Appellant filed four petitions to have the locus zoned 
first commercial. (Rec., pp. 5, 0, 7, and 8.) The 
commission held public hearings on the first and fourth 
petitions but refused to re-zone the locus. (Rec., pp. 
5 and S). The second and third petitions filed by 
appellant were not entertained by the commission on 
the ground that it would not grant a public hearing 
until one year after a public hearing had been granted. 
(Rec., pp. 5, 6 and 7.) 
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I 

Xo protest, oral or written, was made or presented at 
either of said public hearings, or prior thereto, by any 
property owner or any other person whatsoever object¬ 
ing to the re-zoning of the locus. To the contrary 
there was annexed to the fourth and last petition 
filed by appellant a petition endorsing the requested 
change in zoning signed by fifty-nine owners of lots 
in the same square as the locus, to wit, Square 245!, and 
squares adjoining thereto, to wit, Squares 246,j 281 
and 282, included in this number being nine owners 
of lots in the immediate street block of the liocus. 
Also attached to this last petition was a copy i of a 
formal resolution passed by the Mid Citizens Association 
also endorsing the change in zoning. (Rec., pp. jo, 7 


and 8.) j 

The locus is bounded on the north and east by prop¬ 
erty zoned first commercial. 

After the denial of appellant’s first petition fot* re¬ 
zoning on June 10, 1928, and the refusal of the com¬ 
mission to entertain appellant’s second petition,| the 
Commissioner^ of the District of Columbia issued a 
permit to the Lord Baltimore Filling Stations, Inc., 
for the erection of a filling station on the property 
immediately to the east of the locus, to wit, Lotj S00 
in Square 245, being the northwest corner of 13th'and 
M Streets X T . W. (Rec., pp. 5 and 6.) j 

Shortly, thereafter, the same oil company offered 
to lease the locus from appellant, provided it jwas 
first re-zoned first commercial, for a term of five years 
at a monthly rental of 875 with an option of an addi¬ 
tional term of five years at a monthly rental of 8100, 
and with the privilege of purchase at any time 
during the first term for 815,000 and during |the 
second term for 820,000. (Rec., p. 6.) Appellant 
brought the matter before the commission and tried 
to re-open her second petition for re-zoning but without 
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any results. (Roc., p. (>.) She tlien filed a third 
petition for re-zoning which the commission refused 
to entertain. (Roc., pp. b and^L) The oil company 
then withdrew its offer to loase^t#* locus and erected a 
large filling station on said Lot S00 in Square 245, 
with ingress and egress thereto not only from 13th 
Street hut also from M Street. Many automobiles 
and trucks use4 said filling station during tlie day and 
until late at night, and create much noise and fumes, 
and as a result thereof the locus is rendered unfit for 
the purposes permitted under its zoning. (Roe., p. 7.) 

Attached to the bill is a map showing the zoning of 
property immediately adjoining tlie locus; also a photo¬ 
graph of the northwest corner of 13th and M Streets 
X. \Y., showing the locus, the filling station and other 
properties. (Rec.. p. lb.) 

The locus is assessed for taxation purposes at SI 1,747, 
land 810,947 and improvements 8S00, the annual 
taxes thereon amount to approximately 8199.70: and 
for fifteen months prior to the filing of the bill the 
locus produced only 827 a month in rental, not sufficient 
to pay the taxes and necessary repairs. (Rec., pp. 
8 and 9.) 


For two years prior to the filing of the bill “For 
Sale" signs were on the locus and ('very possible effort 
made by the appellant to sell the same, likewise to 
lease it to better advantage: numbers of inquiries were 
received from prospective purchasers but, who, when 
informed of tlie zoning, were no further interested. 
(Rec*., p. 9.) 

The locus can not be improved for any of the uses 
permitted under its present zoning so as to produce a 
fair and adequate return on the investment. (Rec., 
p. 9.) 

The locus is not suitable, due to the size of the lots, 
for any of the uses permitted under a residential zoning 


;> 


• i 

other than for private residences or boarding houses, 
and the proximity of the filling station renders iti un¬ 
desirable for such uses. Moreover, there is no denjiand 
for the locus or other properties in tlie immediate 
neighborhood for the erection of new residences or 
boarding houses as 13th and 14th Streets X. \\\, running 

i 

north from Pennsylvania Avenue and extending beyond 
the locus are main business thoroughfares withj the 
properties located thereon, with few exceptions, zoned 
first commercial, which condition and the fact that 
business is fast moving northward from the center 
of the business district, to wit, F Street, destroys! the 
demand for the purchase of property for the erection 
of new residences and boarding houses on the Eastland 

i 

West Cross Streets. (Rec., p. 9.) 

Appellant is advised by competent real estate men 
that the locus can be readily sold for about 813,500, 
or leased to produce a fair, adequate and reasonable 
return upon such a valuation, for use as small stores if 
the zoning can be changed. (Rec., pp. 9 and ;10.) 

Based upon the foregoing facts appellant charges 
that the present zoning does^end to promote j the 
health, safety, convenience, comfort or welfare of ithe 
inhabitants of the District of Columbia, or the owners 
of property therein; that the several actions upon!the 
part of the commission refusing to re-zone the locus 
first commercial were and are arbitrary and unreason¬ 
able, and amount in effect to a deprivation of jthe 
rights of appellant in the locus and deprives her of jher 
property without just compensation in violation! of 
the 5th Amendment. (Ilec., p. 10.) 

Appellees filed motions to dismiss the bill, similar in 
form and as to grounds, the chief ground set forth 
being “that equity will not interfere with the exercise 
of discretion on the part <>t an administrative bpdy 


! 

I 

I 
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unless said act is palpably arbitrary.” (Rec., pp. 
18 and 19.) 

ASSIGNMENT OF ERRORS. 

1. In granting the motions of the defendants to 
dismiss the bill of complaint. 

2. In not overruling the motions of the defendants 
to dismiss the bill of complaint. 

3. In not holding that the bill of complaint states 
a good cause of action against the defendant. 

4. In not holding that the bill of complaint presents 
such a clear case of arbitrary and unreasonable exercise 
of discretion on the part of the defendants depriving 
the plaintiff of property rights in violation of the 5th 
Amendment to the Constitution of the United States 
as to justify the granting of the relief prayed for. 

5. In holding that the bill of complaint does not 
present a clear case of arbitrary and unreasonable 
exercise of discretion bv the defendants. 

6. In respect of other matters appearing on the 
face of the record. 


ARGUMENT. 


I 


The only question involved in this appeal is 
whether the lower court erred in not holding that 
the facts alleged in the bill present such a clear case 
of arbitrary and unreasonable exercise of discretion 
on the part of the appellees, not tending to promote 
the public health, the public morals, the public 
safety or the public welfare, and depriving the ap¬ 
pellant of property rights in violation of the provi¬ 
sions of the 5th Amendment, as to justify the grant¬ 
ing of the relief prayed for. j 

I 

In its consideration of this question this courti must 
accept as true all the facts properly alleged in the bill, 
and the fair and reasonable inferences to be drawn 
therefrom, as this case is before the court for review 

i 

solely on the original bill of complaint and the motions 
to dismiss. 

The constitutionality of zoning acts, in their general 
scope and dominant features can not be now questioned. 
Euclid vs. Ambler Realty Co., 272 U. S. 365; jZahn 
vs. Board of Public Works, 274 U. S. 325; Xectcjw vs. 
City of Cambridge, 277 U. S. 183; and State of Wash¬ 
ington, ex rel. Seattle Trust Co. vs. Roberge, 278 {U. S. 

116. | 

And this court in the case of Larrabee vs. Bell, 56 
App. I). C. 121, sustained the general validity ojf the 
zoning act here involved. i 

But in Euclid vs. Ambler Realty Company, supra, 
which is the leading case on this subject, the Supreme 
Court of the United States took very careful pains to 
point out that it was not passing upon the validity 
of the various provisions of the act as applied tojeon- 
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crete cases: that might arise thereunder. The court 
said in part: 

‘’It is true that when, if ever, the provisions 
set forth in the ordinance in tedious and minute 
detail, come to be concretely applied to particular 
premises, .... or to particular conditions, 
or to be considered in connection with specific 
complaints, some of them, or even many of 
them, mav be found to be clearlv arbitrary 
and unreasonable. (Euclid vs. Ambler Realtv 
Company, supra, page 305.)'* 


Applying the limitations just mentioned, the Supreme 
Court of the United States in the cases of Xectow vs. 
City of Cambridge, supra, and State of Washington, 
ex rel. Seattle Trust Company vs. Roberge, supra, held 
the specific acts complained of to be arbitrary and 
unreasonable, and a deprivation of property rights in 
violation of the 14th Amendment. 

The case of the State of Washington, ex rel. Seattle 
Trust Company, vs. Roberge, supra, concerned a different 
situation than here presented. Rut counsel submits 
that the case of Xectow r.s. City of Cambridge, supra, 
is decisive of the instant case. It involved a piece of 
property in the City of Cambridge, Massachusetts, 
zoned in a district corresponding to a residential zoning 
under our act. Suit was instituted bv the owner 
for a mandatory injunction to permit the erection of 
any lawful building without regard to the provisions 
of the ordinance including such property within a 
residential zoning. The case was referred to a master 
to report findings of fact. His report was confirmed 
but the full court sustained the ordinance. (2(H) 
Mass. 441.) Upon writ of error to the Supreme Court 
of the United States the case was reversed, the court's 
opinion being in part as follows: 

“A condensed statement of facts, taken from 
the master's report, is all that is necessary. 


0 


When the zoning ordinance was enacted, plaintiff 

in error was and still is the owner of a tract 

of land containing 140,000 square feet, of which 

the locus here in question is a part. Thp locus 

constains about 29,000 square feet, \yith a 

frontage on Brookline Street, lying west of 

304.75 feet, on Henry Street, lying north, ot 

100 feet, on the other land of the plaintiff in 

error, lying east, of 264 feet, arid on land of the 

Ford Motor Company, lying southerly! of 75 

feet. The territory lying east and south is 

unrestricted. The lands bevond Henrv' Street 

* %/ 

to the north and beyond Brookline Street to 
the west are within a restricted district;. The 
effect of the zoning is to separate from the west 
end of plaintiff in error's tract a strip 100 feet 
in width. The Ford Motor Company ! has a 
large auto assembling factory south of the 
locus; and a soap factory and the tracts I of the 
Boston <& Albany Railroad lie near. Opposite 
the locus, on Brookline Street, and included in 
the same district, there are some residences; 
and opposite the locus, on Henry Street jand in 
the same district, are other residences. The 
locus is now vacant, although it was once oc¬ 
cupied by a mansion house. Before the passage 
of the ordinance in question, plaintiff in error 
had outstanding a contract for the sale of the 
greater part of his entire tract of land i[or the 
sum of 863,000. Because of the zoning restric¬ 
tions, the purchase refused to comply with the 
contract. Under the ordinance, business and 
industry of all sorts are excluded from the locus, 
while the remainder of the tract is unrestricted. 
It further appears that provision has been made 
for widening Brookline Street, the effect of which, 
if carried out, will be to reduce the depth! of the 
locus to 65 feet. After a statement at jlength 
of further facts, the master finds That no practical 
use can be made of the land in question for resi¬ 
dential purposes, because among other reasons 
herein related, there would not be adequate 
return on the amount of any investment for 
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the development of the property.' The last 
finding of the master is: 

“ T am satisfied that the districting of the 
plaintiff's land in a residence district would not 
promote the health, safety, convenience and 
general welfare of the inhabitants of that part 
of the defendant city, taking into account the 
natural development thereof, and the character 
of the district and the resulting benefit to accrue 
to the whole citv and I so find/ 

“It is made pretty clear that because of the 
industrial and railroad purposes to which the 
immediately adjoining lands to the south and 
east have been devoted and for which thev are 
zoned, the locus is of comparatively little value 
for the limited uses permitted by the ordinance. 

“We quite agree with the opinion expressed 
belowi that a court should not set aside the 
determination of public officers in such a matter 
unless it is clear that their action ‘has no founda¬ 
tion in reason and is a mere arbitrary or irrational 
exercise of power having no substantial relation 
to the public health, the public morals, the 
public safety or the public welfare in its proper 
sense.' (157 N. E. 618) Euclid vs. Ambler 
Realty Co., supra, p. 395. 

“An inspection of a plat of the city upon which 
the zoning districts are outlined, taken in con¬ 
nection with the master’s findings, shows with 
reasonable certainty that the inclusion of the 
locus in question is not indispensable to the 
general plan. The boundary line of the resi¬ 
dential district before reaching the locus runs 
for some distance along the streets, and to 
exclude the locus from the residential district 
requires only that such line shall be continued 
100 feet further along Henry Street and thence 
south along Brookline Street. There does not 
appear to be any reason why this should not be 
done. I Nevertheless, if that were all, we should 
not be warranted in substituting our judgment 
for that of the zoning authorities primarily 
charged with the duty and responsibility of 



determining the question. Zahn vs. Board of 
Public Works, 274 U. S. 325, 328, and cases 
cited. But that is not all. The governmental 
power to interfere by zoning regulations with the 
general rights of the land owner by restricting 
the character of his use, is not unlimited , and other 
questions aside, such restriction can not beyimposed 
if it does not bear a substantial relation to the 
public health, safety, morals , or general ; welfare. 
Euclid vs. Ambler Realty Co., supra, j p. 395. 
Here the express finding of the master,j already 
quoted, confirmed by the court below,; is that 
the health, safety, convenience and general 
welfare of the inhabitants of the part of the 
citv affected will not be promoted by the dis- 
position made by the ordinance of the ilocus in 
question. This finding of the master, after 
hearing and an inspection of the entire area 
affected, supported, as we think it is, by other 
findings of fact, is determinative of the case. 
That the invasion of the property of ! plaintiff 
in error was serious and highly injurious is clearly 
established; and, since a necessary basisj for the 
support of that invasion is wanting, the action 
of the zoning authorities comes within the 
ban of the 14th Amendment and canj not be 
sustained/’ 


The record presents facts identical with the facts 
involved in the Xectow case and which justify the 
same inference and conclusion that the master found in 
that case, namely, “that the zoning of the lopus resi¬ 
dential does not tend to promote the public! health; 
the public morals, the public safety or the public 
welfare.” As in the Nectow case, we have! in the 
instant case, a locus bounded on two sides by prop¬ 
erties of a different zoning and with the natural growth 
of the city tending toward such other zoning; the 
uses made of such adjoining properties of different 
zoning rendering the locus unfit, unsuitable, and un- 
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desirable for such uses as it is adapted under its zoning; 
and a locus that can not be improved for any of the 
uses permitted under its zoning so as to produce a fair, 
reasonable and adquate return on its valuation. 

And, furthermore, the record discloses additional 
facts, not existing in the Xeetow case, but very pertinent 
to the question involved, and, in counsel's opinion, 
entitled to much weight. These are the fact that 
fifty-nine owners of property in the same, or adjoining 
squares as the locus, included in this number being 
nine owners of lots in the immediate street block 
of the locus, signed at the appellant's request 
a petition endorsing the requested change in zoning: 
the fact that the Mid Citizens Association, a 
civic organization organized for the protection of 
rights, and of property, of citizens in the mid-city section 
of Washington, made the same recommendation: and 
the further fact, that although two public hearings 
were had after advertisement in a local newspaper, 
as required by Sections 3 and 4 of said Zoning Act, 
supra, not a protest of any kind was made to the 
commission objecting to the requested change in zoning. 

A fair question to ask is would such a number of 
property owners make a recommendation of this nature 
if thev, or anv of them, had anv reason whatsoever to 
believe that the change in zoning would be a detriment 
to the public welfare? And a further question to con¬ 
sider is why did these property owners make such a 
recommendation? And this is completely answered 
by an inspection of the photograph of the locus and 
adjoining properties found in the record. (See Rec., 
p. 17.) The physical conditions thereby disclosed are 
an “eye-sore” and a disgrace to the City of Washington. 
And long since would have been corrected but for the 
zoning. And, naturally, property owners in the 
neighborhood realized that the probabilities of such 
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a condition being corrected, to the betterment of the 
public welfare and their particular properties, would 
be much enhanced by the requested change in zoning. 

Any presumption that the public health, the public 
morals, the public safety or the public welfare!is bene- 
fittcd by the zoning of the locus in a residential use 
district, arising from the several actions of tjhe com¬ 
mission complained of, is rebutted by the facts heretofore 
pointed out and discussed. j 

Congress realized, when enacting the act here in¬ 
volved, that in a city as old as Washington it would 
be manifestly unfair to property owners, in a 
of cases dependent for a livelihood from the 
from their property, to zone property in such a 
that the maximum results obtainable from 
would be applied and enforced. This is obvious when 
the following language found in the enforcement section 
of the act is considered: | 

“In interpreting and applying the provisions 
of this act and of the orders and regulations 
made thereunder they shall be held to; be the 
mini mum requirements for the promotioh of the 
public health, safety, comfort, convenience, and 
general welfare. (41 Stat. 500, Sec. 10.)f’ 


number 

income 

manner 

zoning 


And counsel submits that the commission entirely 
ignored such limitation in its several actions refusing 
to re-zone the locus. 

There can be no question whatsoever about the 
financial injury incurred by appellant in the; refusal 
of the commission to re-zone the locus. And! as the 

I 

ground for such refusal is lacking, the action; of the 
commission falls within the ban of the 5th Amendment. 
Xectow vs. City of Cambridge, supra. 

Counsel for the appellees will undoubtedly lay great 
stress upon the decision of the Supreme Court of the 
United States in Zalin vs. Board of Public Works, 
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supra, affirming the judgment of the state court denying 

a writ of mandamus for the issuance of a building 

permit for the erection of a business building on a 

lot in Los Angeles zoned residential. This is an earlier 

case than Nectow vs. City of Cambridge, supra, but 

Mr. Justice ;Sutherland rendered the decision of the 

court in both cases. And an examination of the cases 

at once reveals that the facts in the Nectow Case go 

much beyond those before the court in the Zahn Case. 

And so do the facts shown bv the record in the instant 

%* 

case. 

CONCLUSION. 

Counsel respectfully submits, for the reasons 
presented, the decree of the lower court should be 
reversed and the case remanded with instructions to 
said court to enter a decree overruling the motions to 
dismiss the bill and for further proceedings not incon¬ 
sistent therewith. 

Respectfully submitted, 

THOS. MORTON CUTTINGS, 

Attorney for Appellant. 
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IN THE 


Court of Appeals, 2D (strict of Columbia 

| 

OCTOBER TERM, 1930 


No. 5280 


ROSE C. DORSEY, Appellant, I 

i 

VS. 

JOHN C. GOTWALS, HERBERT B. CROSBY, 
LUTHER H. REICHELDERFER, ET AL. j 


BRIEF ON BEHALF OF APPELLEES 

i 

This case is here on appeal from a decree of the 
Supreme Court of the District of Columbia dis¬ 
missing the bill of complaint. (Rec. p. 45). The 
facts alleged in the bill are all substantially stated 
in the brief for appellant with a few exceptions 
which will be referred to during the course of 
this argument. Counsel for appellant very prop¬ 
erly concedes the constitutionality of zoning acts 
in their general scope and dominant features, but 
he attacks the law when applied to appellant’s 
property. In the bill of complaint stress is laid 
upon the fact that a gasoline and oil filling sta¬ 
tion exists next to the property in question with 
the result, as alleged, “that whatever residential 
character plaintiff’s property had prior to the 
erection of said filling station has been lost by the 
close proximity of the same.” (R. p. 7). But it 
will be observed that Section IV of the zoning 
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regulations (R. p. 16) permits the existence of a 
gasoline or filling station in a first commercial 
district only in accordance with the following pro¬ 
viso contained in that section: 

i “ * * * a gasoline or oil filling station * * * 
may be established or erected in the first 
commercial district if when permit is is¬ 
sued there are on file with the Commission¬ 
ers of the District of Columbia the written 
consents of the owners of 75 per cent of the 
property within 200 feet of the proposed 
establishment.” * * * 

The bill does not allege that appellant was not 
one of those consenting to the establishment of 
such filling station. Therefore, it must be as¬ 
sumed that she did consent, and under the general 
and well established principles of equity she is 
not in position to complain of the existence of a 
condition to the creation of which she gave her 
consent. 

It is apparent from a consideration of the aver¬ 
ments of the bill of complaint and the plat attach¬ 
ed thereto that the zoning of appellant’s and ad¬ 
joining properties is in conformity with a general 
plan bearing a substantial relation to the public 
health, safety, morals and general welfare. All 
of the property fronting upon M Street is zoned 
as residential except that lying on the north side 
at the corners of Thirteenth Street, which latter 
is zoned as first commercial. It is alleged in the 
bill of complaint “that both 13th and 14th Streets, 
N. W., running north from Pennsylvania Avenue 
and extending beyond plaintiff’s property, are 
main business thoroughfares with the properties 



I 


3 


located thereon zoned First Commercial with 
some few exceptions/’ (R. p. 9). Therefore, it was 
proper to include the properties lying at the cor¬ 
ners of Thirteenth and M Streets within the first 
commercial use district. The bill further alleges 
that although appellant’s “property is improved 
by two frame houses built more than fifty years 
ago, and inhabited when rented by colored per¬ 
sons; that the neighborhood in the vicinity of 
plaintiff’s property is otherwise strictly white and 
improved by a much better grade and class of 
buildings.” Can it be said that the zoning as 
residential of the property abutting M Street, 
with the exception of that at the corners, is an! ar¬ 
bitrary exercise of power? And unless it is clearly 
and palpably an arbitrary exercise of power the 
courts are without jurisdiction to interfere. 

Counsel for appellant contends that since appel¬ 
lant’s property borders upon the first commercial 
use district such district should be extended to| in¬ 
clude the locus. But to do so would defeat Ithe 


general plan, which is to preserve M Street for 
residential purposes except where it intersects 
business thoroughfares. Appellant complains 
that her land, since it borders upon a first com¬ 
mercial use district, is rendered less valuable for 
residential purposes. To grant her permission to 
use her property for business purposes would re¬ 
sult merely in transferring her complaint to the 
owner of the property abutting. And if appel¬ 
lant may require the extension of the first com¬ 
mercial zone to include her property, has not the 
owner of the land adjoining the same right? And 
if he has, why not the next, and so on until noth¬ 
ing remains of the residential district? 
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Every use district must have territorial limits. 
It may well be that one whose land adjoins the 
boundary line may suffer by not being included in 
the less restricted zone, but it is damage for 
which there is no remedy. 

In the case of UHote v. New Orleans , 177 U. S. 
587, 597, the Court said: 

“Some must suffer by the establishment 
of any territorial boundaries. We do not 
question what is so earnestly said by coun¬ 
sel for plaintiffs in error in respect to the 
disagreeable results from the neighborhood 
of such houses and people; but if the power 
to prescribe territorial limits exists, the 
courts cannot say that the limits shall be 
other than those the legislative body pre¬ 
scribes. If these limits hurt the present 
plaintiff’s in error , other limits would hurt 
others. But clearly the inquiry as to the 
reasonableness or propriety of the limits is 
a matter for legislative consideration, and 
cannot become the basis of judicial action. 
The ordinance is an attempt to protect a 
part of the citizens from the unpleasant 
consequences of such neighbors. Because 
the legislative body is unable to protect all, 
must it be denied the power to protect any? 

“It is said that this operates to depreci¬ 
ate the pecuniary value of the property be¬ 
longing to the plaintiffs in error , but a sim¬ 
ilar result would folloiv if other limits were 
prescribed , and therefore the power to pre¬ 
scribe limits could never be exercised , be¬ 
cause, whatever the limits , it might operate 
to the pecuniary disadvantage of some 
property holders. 

“The truth is, that the exercise of the 
police power often works pecuniary injury, 
but the settled rule of this court is that the 



mere fact of pecuniary injury does j not 
warrant the overthrow of legislation of a 
police character.” (Italics supplied). j 


In the course of its opinion the court quoted 
with approval from Dillon on Municipal Corpora¬ 
tions, 4th Ed. Vol. 1, Sec. 141, as follows: 


“Laws and ordinances relating to the 
comfort, health, convenience, good order, 
and general welfare of the inhabitants are 
are comprehensively styled ‘Police Laws or 
Regulations/ It is well settled that laws 
and regulations of this character, though 
they may disturb the enjoyment of individ¬ 
ual rights, are not unconstitutional, though 
no provision is made for compensation; for 
such disturbances. They do not appropri¬ 
ate private property for public use, jbut 
simply regulate its use and enjoyment by 
the owner. If he suffers injury it is either 
damnum absque injuria , or, in the theory 
of the law, he is compensated for it by 
sharing in the general benefits which the 
regulations are intended and calculate^ to 
secure. The citizen owns his property ab¬ 
solutely, it is true; it cannot be taken from 
him for any private use whatever, without 
his consent, nor can it be taken for any pub¬ 
lic use without compensation; still he owns 
it subject to this restriction, namely, that it 
must be so used as not unreasonably to 
injure others, and that the sovereign au¬ 
thority may, by police regulations, so direct 
the use of it that it shall not prove pernici¬ 
ous to his neighbors, or the citizens gener¬ 
ally." ! 


A striking illustration of the rule that pecuni¬ 
ary injury does not invalidate legislation enacted 
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under the police power is found in the case of 
Hadacheck vs. Sebastian, 239 U. S. 394. The 
plaintiff there was the owner of a tract of land 
worth approximately $800,000 for brick making 
purposes. For a number of years he had ex¬ 
tracted clay from, and manufactured brick on, the 
premises, until a city ordinance was promulgated 
which prohibited the manufacture of brick within 
the area in which plaintiff's land was situated. It 
was alleged that the manufacture of brick must 
necessarily be carried on where suitable clay is 
found and the clay cannot be transported to some 
other location and that the value of plaintiff's land 
for residential purposes or for any purpose other 
than the manufacture of brick would not exceed 
$60,000. 

In sustaining the constitutionality of this ordin¬ 
ance the Supreme Court, page 410, said: 

“ * * * It is to be remembered that we are 
dealing with one of the most essential pow¬ 
ers of government, one that is the least 
limitable. It may, indeed, seem harsh in its 
exercise, usually is on some individual, but 
the imperative necessity for its existence 
precludes any limitation upon it when not 
exerted arbitrarily. A vested interest can¬ 
not be asserted against it because of condi¬ 
tions once obtaining. Chicago & Alton R. 
R. v. Tranbarger , 238 U. S. 67, 78. To so 
hold would preclude development and fix a 
city forever in its primitive conditions. 
There must be progress, and if in its march 
private interests are in the way they must 
yield to the good of the community." 

The case of Village of Euclid, et al., v. Ambler 
Realty Company, 272 U. S. 365, 379, 384, 387, 
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388, 390, 391, 394, 395, involved the constitution¬ 
ality of the zoning ordinance of the Village of 
Euclid. “The suit was brought by an owner of 
unimproved land within the corporate limits of 
the village, who sought the relief upon the ground 
that, because of the building restrictions imposed, 
the ordinance operated to reduce the normal value 
of his property, and to deprive him of liberty and 
property without due process of law.” The bill 
in that case alleged, as stated in the opinion, “that 
the tract of land in question is vacant and has 
been held for years for the purpose of selling and 
developing it for industrial uses, for which it is 
especially adapted, being immediately in the path 
of progressive industrial development; that ;for 
such uses it has a market value of about $10,000 
per acre, but if the use be limited to residential 
purposes, the market value is not in excess of 
$2500 per acre; that the first 200 feet of the parcel 
back from Euclid Avenue, if unrestricted in re¬ 
spect of use, has a value of $150 per front foot, 
but if limited to residential uses, and ordinary 
mercantile business be excluded therefrom, its 
value is not in excess of $50 per front foot.” 

In sustaining the validity of the ordinance the 
Court said: 

“The ordinance now under review, and 
all similar laws and regulations, must find 
their justification in some aspect of the 
police power, asserted for the public wel¬ 
fare. The line which in this field separates 
the legitimate from the illegitimate as¬ 
sumption of power is not capable of precise 
delimitation. It varies with circumstances 
and conditions. A regulatory zoning or¬ 
dinance, which would be clearly valid as ap- 
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plied to the great cities, might be clearly 
invalid as applied to rural communities. 
In solving doubts, the maxim sic utere tuo 
ut alienum non laedas, which lies at the 
foundation of so much of the common law 
of nuisances, ordinarily will furnish a fair¬ 
ly helpful clew. And the law of nuisances 
likewise may be consulted, not for the pur¬ 
pose of controlling, but for the helpful aid 
of its analogies in the process of ascertain¬ 
ing the scope of, the power. Thus the ques¬ 
tion whether the power exists to forbid the 
erection of a building of a particular kind 
or for a particular use, like the question 
whether a particular thing is a nuisance, is 
to be determined, not by an abstract con¬ 
sideration of the building or of the thing 
considered apart, but by considering it in 
connection with the circumstances and the 
locality. Sturgis v . Bridgeman , L. R. 11 
Ch. 852, 865. A nuisance may be merely 
a right thing in the wrong place,—like a 
pig in the parlor instead of the barnyard. 
If the validity of the legislative classifica¬ 
tion for zoning purposes be fairly debat¬ 
able, the legislative judgment must be al¬ 
lowed to control. Radice v. New York, 
264 U. S. 292, 294. 


“ * * * The inclusion of a reasonable 
margin to insure effective enforcement, 
will not put upon the law, otherwise valid, 
the stamp of invalidity. Such laws may 
also find their justification in the fact that, 
in some fields, the bad fades into the good 
by such insensible degrees that the two are 
not capable of being readily distinguished 
and separated in terms of legislation. In 
the light of these considerations, we are not 
prepared to say that the end in view was 
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not sufficient to justify the general rule of 
the ordinance, although some industries of 
an innocent character might fall within the 
proscribed class. It can not be said j that 
the ordinance in this respect ‘passes the 
bounds of reason and assumes the charac¬ 
ter of a merely arbitrary fiat.’ Purity Ex¬ 
tract Co. v. Lynch , 226 U. S. 192, |204. 
Moreover, the restrictive provisions of the 
ordinance in this particular may be sus¬ 
tained upon the principles applicable to 
the broader exclusion from residential: dis¬ 
tricts of all business and trade structures, 
presently to be discussed. j 

$ * $ $ $ $ * 

“ * * * The serious question in the case 
arises over the provisions of the ordinance 
excluding from residential districts, apart¬ 
ment houses, business houses, retail stores 
and shops, and other like establishments. 
This question involves the validity of what 
is really the crux of the more recent zoning 
legislation, namely, the creation and main¬ 
tenance of residential districts, from which 
business and trade of every sort, including 
hotels and apartment houses, are excluded. 
Upon that question this Court has not |;hus 
far spoken. The decisions of the state 
courts are numerous and conflicting;! but 
those which broadly sustain the power 
greatly outnumber those which deny alto¬ 
gether or narrowly limit it; and it is very 
apparent that there is a constantly increas¬ 
ing tendency in the direction of the broader 

• j. 

view 

******* 

“The. decisions enumerated in the first 
group cited above agree that the exclusion 
of buildings devoted to business, trade, etc., 
from residential districts, bears a rational 
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relation to the health and safety of the com¬ 
munity. Some of the grounds for this con¬ 
clusion are—promotion of the health and 
security from injury of children and others 
by separating dwelling houses from terri¬ 
tory devoted to trade and industry; sup¬ 
pression and prevention of disorder; facili¬ 
tating the extinguishment of fires, and the 
enforcement of street traffic regulations 
and other general welfare ordinances; aid¬ 
ing the health and safety of the community 
by excluding from residential areas the 
confusion and danger of fire, contagion and 
disorder which in greater or less degree at¬ 
tach to the location of stores, shops and fac¬ 
tories. Another ground is that the con¬ 
struction and repair of streets may be ren¬ 
dered easier and less expensive by confining 
the greater part of the heavy traffic to the 

streets where business is carried on. 
******* 

“The matter of zoning has received much 
attention at the hands of commissioners 
and experts, and the results of their inves¬ 
tigations have been set forth in comprehen¬ 
sive reports. These reports, which bear 
every evidence of painstaking considera¬ 
tion, concur in the view that the segrega¬ 
tion of residential, business, and industrial 
buildings will make it easier to provide fire 
apparatus suitable for the character and 
intensity of the development in each sec¬ 
tion; that it will increase the safety and 
security of home life; greatly tend to pre¬ 
vent street accidents, especially to children, 
by reducing the traffic and resulting con¬ 
fusion in residential sections; decrease 
noise and other conditions which produce or 
intensify nervous disorders; preserve a 
more favorable environment in which to 
rear children, etc. * * 
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“If these reasons, thus summarized, do 
not demonstrate the wisdom or sound pblicy 
in all respects of those restrictions which 
we have indicated as pertinent to the in¬ 
quiry, at least, the reasons are sufficiently 
cogent to preclude us from saying, as it 
must be said before the ordinance can be 
declared unconstitutional, that such pro¬ 
visions are clearly arbitrary and unreason¬ 
able, having no substantial relation to the 
public health, safety, morals, or general 
welfare. Cusack Co . v. City of Chicago , 
supra, pp. 530-531; Jacobson v. Massachu¬ 
setts , 197 U. S. 11, 30-31.” (Italics sup¬ 
plied). I 

I 

Another case closely analogous to the case at 
bar is Zahn vs. Board of Public Works , 274 U. S. 
325. There the property of the plaintiffs in error 
had been placed in zone “B” where the use was 
limited to buildings for residential purposes, 
churches, private clubs, educational and similar 
purposes. In holding the zoning ordinance con¬ 
stitutional the court said: 

“The constitutional validity of the ordi¬ 
nance in its general scope is settled by the 
recent decision of this court in Euclid v. 
Ambler Co ., 272 U. S. 365; and upon the 
record here we find no warrant for saying 
that the ordinance is unconstitutional as ap¬ 
plied to the facts in the present case. The 
property of plaintiffs in error adjoins Wil- 
shire Avenue, a main artery of travel 
through and beyond the city; and if such 
property were available for business pur¬ 
poses its market value would be greatly en¬ 
hanced. The lands within the district wbre, 
when the ordinance was adopted, sparsely 



12 


occupied by buildings, those in which busi¬ 
ness was carried on being limited to a few 
real estate offices, a grocery store, a market, 
a fruit stand, and a two-story business 
block. Much of the land adjoining the boule¬ 
vard within the restricted district had al¬ 
ready been sold with restrictions against 
buildings for business purposes, although 
the property of plaintiffs in error and the 
adjacent property had not been so restrict¬ 
ed. The effect of the evidence is to show 
that the entire neighborhood, at the time of 
the passage of the zoning ordinance, was 
largely unimproved, but in course of rapid 
development. The Common Council of the 
city, upon these and other facts, concluded 
that the public welfare would be promoted 
by constituting the area, including the prop¬ 
erty of plaintiffs in error, a zone “B” dis¬ 
trict ; and it is impossible for us to say that 
their conclusion in that respect was clearly 
arbitrary and unreasonable. The most that 
can be said is that whether that determina¬ 
tion was an unreasonable, arbitrary or un¬ 
equal exercise of power is fairly debatable. 
In such circumstances, the settled rule of 
this court is that it will not substitute its 
judgment for that of the legislative body 
charged with the primary duty and respon¬ 
sibility of determining the question. Euclid 
v. Ambler Co., supra, 388, 395; Radice v. 
New York , 264 U. S. 292, 294; Hadacheck 
v. Los Angeles , 239 U. S. 394, 408-412, 413- 
414: Cusack Co. v. City of Chicago , 242 U. 
S. 526, 530-531; Rast v. Van Deman & 
Lewis, 240 U. S. 342, 357; Price v. Illinois, 
238 U. S. 446, 452.” (Italics supplied). 

% 

Counsel for appellant, however, relies upon the 
case of Nectow v. City of Cambridge, et al., 277 
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U. S. 183, 187, but the facts in that case ar§ not 
similar to those existing herein. The land there 
in question lay at the southeast corner of Brook¬ 
line and Henry Streets fronting 304.75 feet on 
Brookline Street and 100 feet on Henry Street. 
The properties along the north side of Henry 
Street and the west side of Brookline Street were 
within a restricted residential district. The lands 
along the south side of Henry Street and the east 
side of Brookline Street were all included in an 
unrestricted area with the exception of the small 
strip involved in that case lying at the intersec¬ 
tion of the two streets. ‘The Ford Motor Com¬ 
pany had a large auto assembling plant south of 
the locus; and a soap factory and the tracks of the 
Boston Albany Railroad lie near.” In holding the 
ordinance void in so far as it affected this particu¬ 
lar property the court said: j 

i 1 

! 

“We quite agree with the opbvion ex¬ 
pressed below that a court should not set 
aside the determination of public officers 
in such a matter unless it is clear that their 
action ‘has no foundation in reason and is a 
mere arbitrary or irrational exercise of 
power having no substantial relation to the 
public health , the public morals , the public 
safety or the public welfare in its proper 
sense' Euclid v. Ambler Co ., supra , p. 395. 

“An inspection of a plat of the city upon 
which the zoning districts are outlined, 
taken in connection with the master’s find¬ 
ings, shows with reasonable certainty that 
the inclusion of the locus in question is not 
indispensable to the general plan. The 
boundary line of the residential district^ be¬ 
fore reaching the locus runs for some dis- 
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tance along the streets, and to exclude the 
locus from the residential district requires 
only that such line shall be continued 100 
feet further along Henry Street and thence 
south along Brookline Street. There does 
not appear to be any reason why this should 
not be done. Nevertheless, if that were all, 
we should not he warranted in substituting 
our judgment for that of the zoning authori¬ 
ties primarily charged with the duty and re¬ 
sponsibility of determining the question . 
Zahn v. Bd. of Public Works, 274 U. S. 325, 
328, and cases cited. But that is not all. 
The governmental power to interfere by 
zoning regulations with the general rights 
of the land owner by restricting the charac¬ 
ter of his use, is not unlimited, and other 
questions aside, such restriction cannot be 
imposed if it does not bear a substantial re¬ 
lation to the public health, safety, morals, 
or general welfare. Euclid v. Ambler Co., 
supra, p. 395. Here, the express finding of 
the master already quoted, confirmed by the 
court below, is that the health, safety, con¬ 
venience and general welfare of the inhabi¬ 
tants of the part of the city affected will not 
be promoted by the disposition made by the 
ordinance of the locus in question. This 
finding of the master, after a hearing and 
an inspection of the entire area affected, 
supported, as we think it is, by other find¬ 
ings of fact, is determinative of the case. 
That the invasion of the property of plain¬ 
tiff in error was serious and highly injuri¬ 
ous is clearly established; and, since a nec¬ 
essary basis for support of that invasion is 
wanting, the action of the zoning authori¬ 
ties comes within the ban of the Fourteenth 
Amendment and cannot be sustained.” 
(Italics supplied). 
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In the Nectow case the zoning of the lapd in 
question as residential was not indispensible to or 
in conformity with any general plan, since all 
other lands on the same side of each of the two 
streets upon which it abutted were in an unre¬ 
stricted district. The health, safety, convenience 
and general welfare of the residents on the oppo¬ 
site side of the street could not be affected by the 
inclusion in the unrestricted district of the small 
strip of land lying at the corner. The use of the 
land in the unrestricted district for general indus¬ 
trial purposes, such as a soap factory, auto as¬ 
sembling plant and railroad facilities, resulted in 
depriving the property in question of all suita¬ 
bility for use for residence purpose. To carve 
out of this unrestricted area a small strip of! land 
and zone it as residential, when no good could re¬ 
sult from such action, was clearly arbitrary and 
unreasonable. But in the present case the use dis¬ 
tricts are created in conformity with a general 
plan. To grant appellant's request would result 
in injecting business into a district purely residen¬ 
tial and thus affect, for the reasons set fortjh in 
the Euclid case, the health, safety, comfort i and 
general welfare of the residents therein. Appel¬ 
lant in her bill concedes her lots to be suitable for 
use as residences or boarding houses, except for 
the proximity of the filling station (R. p. 9).| As 
before pointed out a first commercial use district 
is not unrestricted and a filling station can only 
be established therein with the consents of seventy- 
five per cent of the owners of property in the vi¬ 
cinity. Certainly appellant has no standing in a 
court of equity to complain that her property is 
being taken without due process of law because of 
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a condition existing on adjoining property with 
her consent. 

The refusal of the appellees to place appellant’s 
property in the first commercial use district, we 
submit, is neither clearly and palpably arbitrary 
or unreasonable. At least the question is “fairly 
debatable,” and in such case the court “will not 
substitute its judgment for that of the legislative 
body charged with the primary duty and responsi¬ 
bility of determining the question.” Zahn v. Bd. 
of Public Works, supra. 

It is respectfully submitted that the decree of 
the lower court dismissing the bill of complaint 
was right and should be affirmed. 
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